IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.987 OF 2022

DISTRICT : NASHIK
Sub.:- Transfer/Repatriation

Shri Akshay Dilip Nathe.
Age : 29 Yrs, Occu.: Police Constable at
Police Headquarter, Nashik Rural.

)
)
)
R/at : Gajanandan Row House, )
Siddheshwar Nagar, Hirawadi, Panchwati, )

).

District : Nashik. ..Applicant
Versus
1. The Additional Director General of )
Police [Traffic], M.S, Colaba, Mumbai.)
2. The Superintendent of Police, )
Nashik Rural, Nashik. )...Respondents

Mr. K.R. Jagdale, Advocate for Applicant.
Smt. K.S. Gaikwad, Presenting Officer for Respondents.

CORAM : A.P. KURHEKAR, MEMBER-J
DATE : 10.04.2023
JUDGMENT

1. The Applicant has challenged the order dated 28.06.2021 issued
by Respondent No.1 — Additional Director General of Police [Traffic], M.S,
Mumbai thereby repatriating him to his parent department on the
establishment of Respondent No.2 - Superintendent of Police, Nashik
Rural, invoking jurisdiction of this Tribunal under Section 19 of the

Administrative Tribunals Act, 1985.

2. Briefly stated facts giving rise to this application are as under :-
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The Applicant was serving in the cadre of Police Constable on the
establishment of Respondent No.2 — Superintendent of Police, Nashik
Rural. The Respondent No.2 deputed the Applicant in Highway Police on
the establishment of Respondent No.l1 for five years as a temporary
deputation for five years by order dated 10.01.2019. Accordingly,
Applicant joined on the establishment of Respondent No.1. In terms of
order dated 10.01.2019, he claims to be entitled for deputation of five
years. However, abruptly, Respondent No.1 by order dated 28.06.2021
repatriated him to his parent department on the ground of default. The
Applicant has challenged the order dated 28.06.2021 in the present O.A.
inter-alia contending that he is repatriated mid-term and mid-tenure and

it amounts to punishment and unsustainable in law.

3. The Respondents resisted the O.A. by filing Affidavit-in-reply inter-
alia contending that though deputation was for five years, it was purely
temporary and it does not vest any right much less legally enforceable to
continue on deputation for five years. That apart, in view of default
reports received against the Applicant, the Police Establishment Board
(PEB) at Highway Police level unanimously recommended to repatriate
him to his parent department as administrative exigency and to maintain

discipline in the Department.

4. Shri K.R. Jagdale, learned Advocate for the Applicant sought to
assail the impugned order inter-alia contending that since deputation
was for five years, the order of repatriation is unsustainable in law and
secondly, it being on alleged default report, it amounts to punishment
and unsustainable in law. In this behalf, he placed reliance on AIR

2009 SC 1399 [Somesh Tiwari Vs. Union of India].

5. Per contra, Smt. K.S. Gaikwad, learned Presenting Officer sought
to justify the impugned order dated 28.06.2021 and has pointed out that
in view of default report attributing serious misconduct and negligence in

performance in duties, Applicant’s continuation in Highway Police found
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not conducive and accordingly, PEB unanimously recommended for his
transfer. She has further pointed out that show cause notices were also
issued to the Applicant and in reply, he admits his lapses. On this line
of submission, she urged that the challenge to the impugned transfer

order is devoid of law and O.A. is liable to be dismissed.

6. In view of submissions advanced at the Bar, the issue posed for
consideration is whether impugned order dated 28.06.2021 needs any
interference in the limited jurisdiction of judicial review in transfer
matters and in my considered opinion, the answer is in emphatic

negative.

7. At the very outset, needless to mention that transfer being an
incidence of Government service, it is always done in administrative
exigencies and no Government servants have vested right much less
legally enforceable to stay at one place for particular time. However, at
the same time, now transfers of Police Personnel are being governed by
Maharashtra Police Act and it is not left to the whims and caprice of the
executive. The Maharashtra Police Act, particularly Section 22N-2
empowers competent authority [PEB in present case| to transfer Police
Personnel mid-term or mid-tenure where administrative exigencies

warrant so.

8. Though in terms of Section 22N-1(b) of Maharashtra Police Act, the
normal tenure of Police Constabulary shall be five years at one post of
posting. In the present case, admittedly, Applicant’s parent department
is Superintendent of Police, Nashik Rural and by order dated
10.01.2019, he was deputed for five years, but with specific stipulation
that it is temporary deputation. Thus, where deputation is temporary,
the Applicant do not have legally vested right to continue on deputation
for five years. That apart, where transfer is necessitated on account of
misconduct or negligence in performance of duties, the PEB is competent

to transfer and repatriate the Police Personnel to his parent department.
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9. The perusal of record reveals that Shri Amol S. Walzhade, Incharge
of Traffic Police Centre, Ghoti had forwarded default report dated
15.06.2021 attributing serious misconduct and lapses to the Applicant
and recommended for his repatriation to the parent department. In
default report, it is stated that on 10.02.2021, there was accident in
Kasara Ghat Section and Applicant was deputed to remain present at the
place of accident to divert the traffic, but when his senior visited the
place of accident, the Applicant was found simply sitting in private
vehicle. Secondly, on 15.06.2021, he resumed duty without following
protocol and without using HSP Band and black shoes. When
questioned, he behaved arrogantly with the senior and thereby
undermined his authority and acted in derogation of discipline of the
Department. He was given show cause notices to which he had
submitted reply, which is at Page Nos.48 and 49 of Paper Book, in which
he apologies for the mistake and undertook to mend his ways. It is on
this background, the PEB in its meeting dated 22.06.2021 unanimously
recommended to repatriate the Applicant to his parent department. The

minutes of PEB are as under :-

“aictta stefiares, fes aElion A sRRIUEEHA A.0L.ds Bidt A AfaEgmar HERA et it 38R/
32 fcltu &g, =ien fsties 99/0R/09% Ash HARA IRAAEN TR AHHR i wdia JyAA SeparR
g s uEad g, @iw 90/02/209% s FRI HART O SGR Bl Stde ACED et F0d
S WA S gl AR ACED HEUDBRA AEIHD Adiel HAR! HLCGE dosavlid 3Tt g,
BT I BROATEBRAT UITR1. 38R / 32T &S A AAYD HRUAA et Bletl. G ST RAGBIAT HHR
aifreprt Alet e foeht srrar AeR sl Wi 38R /AR FoR & Al GO ABA SRe AR [Hge
3.

T SABHR ALULDZ €I Alelt A A JACER Al Adtdest Al 3%a 1 a1l 98/08&/
R0%9 s BN IFAAE V. 38R /A et A o FHRA aA@ HSP I8 A clact @ fABHR Bled gerat
AR DAl =Algl. ASTAEA cAlell ABL.Ueh.B. Sioled, AL, TH.H. UdR, AL, TA.SX. Uicicl, WEAL. (982 /TA.EX.
FAE5, UELIIRY/TAEL RS, UE.RYYI/TA.IR. aga, AUE.ILI/A.FE. sed, WRL.RSEE /TAY.
A2, UM.R08¢C /33N FHich! Al Ad IiHACERIFAR arRet 3wt Wiidn. 38R /3R & At ABEas @i,
agdt AW, AL Al MERN AHA B Bl RACERE HEL T G THR B A Pt fog
TER ABE BE S AR, A B FUR, 3R Aegel T UG At AatHAHA aHE B3el RRADR
QA A QNHEAR 3 dclet belel R, QRN 38R /AR Ao oft BRIReIR BRAS o FeAA 3
3HAER 3 SJNA 32 MBRA B BANA.

aR @fer.38]/31e™ feltu =1 A R HRAE BOA d A AT FHH TTHIA TN BT
Qe 3tefietes, AZEE! Wetd oml uRes Alstt PeRA St 31E@.”

10. As stated above, in Section 22N-2 of Maharashtra Police Act, the

PEB is empowered to transfer Police Personnel mid-term and mid-tenure
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before completion of tenure in public interest and on account of
administrative exigencies. In the present case, the PEB constituted at
Highway Police level headed by Additional Director General of Police
having regard to misconduct and lapses in performance of duties
unanimously resolved to transfer or repatriate the Applicant to his
parent department. As such, there is objective assessment of the
situation by the competent authority and once test of objectivity is
satisfied, the subjectivity of satisfaction cannot be examined by the
Tribunal. It is for the competent authority to find out the solution and
where continuation of the Applicant was found not conducive and
transfer was necessitated to maintain decorum and discipline in the
department, such a decision can hardly be interdicted by the Tribunal.
In this behalf, Hon’ble Supreme Court in (2004) 4 SCC 245 (Union of
India & Ors. Vs. Shri Janardhan Debanath & Anr.) decided on
13.02.2004 in Para No.14 held as under :-

“14. The allegations made against the respondents are of serious nature,
and the conduct attributed is certainly unbecoming. Whether there was
any mis-behaviour is a question which can be gone into in a departmental
proceeding. For the purposes of effecting a transfer, the question of
holding an enquiry to find out whether there was mis-behaviour or conduct
unbecoming of an employee is unnecessary and what is needed is the
prima facie satisfaction of the authority concerned on the contemporary
reports about the occurrence complained of and if the requirement, as
submitted by learned counsel for the respondents, of holding an elaborate
enquiry is to be insisted upon the very purpose of transferring an employee
in public interest or exigencies of administration to enforce decorum and
ensure probity would get frustrated. The question whether respondents
could be transferred to a different division is a matter for the employer to
consider depending upon the administrative necessities and the extent of
solution for the problems faced by the administration. It is not for this
Court to direct one way or the other. The judgment of the High Court is
clearly indefensible and is set aside. The Writ Petitions filed before the
High Court deserve to be dismissed which we direct. The appeals are
allowed with no order as to costs.”

The principles laid down by Hon’ble Supreme Court in Janardhan

Debanath’s case are squarely attracted to the present case.

11. Reliance placed by Shri Jagdale, learned Advocate on the decision

of Somesh Tiwari’s case (cited supra) is totally misplaced. In that case,
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there was transfer on anonymous complaint which subsequently found
untrue. It is in that context in fact situation, the Hon’ble Supreme Court
held that the order of transfer was passed on material which was not in
existence and therefore, it suffers from non-application of mind and also
suffers from malice in law. Whereas in the present case, the Applicant
was transferred in view of default report attributing serious lapses in
performance of duties. The question of malice, therefore, does not
survives. The Applicant also admits the lapses in his reply to show
cause notice. Sulffice to say, it is a case of bonafide exercise of powers

under Maharashtra Police Act.

12. The totality of aforesaid discussion leads me to sum-up that the
challenge to the transfer order dated 28.06.2021 is totally devoid of merit

and O.A. is liable to be dismissed. Hence, the order.

ORDER

The Original Application is dismissed with no order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Mumbai

Date : 10.04.2023
Dictation taken by :
S.K. Wamanse.
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